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In Europe, London and 
Berlin are obviously the 

most noted cities for their 
start-up community. However, 
other cities are also intensively 
working on the establishment 
of a proper environment for 
pioneering entrepreneurs. 
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With the intention of boosting and 
innovating within their existing industries 
economies and governments around 
the world are investing substantial 
resources in strengthening their efforts 
to attract new innovative businesses. 
It is simply common sense that the 
innovations and developments in the last 
decade across a broad range of fields 
will have a tremendous impact and will 
reshape existing business models and 
give birth to new ones. There is strong 
political and economic will to establish an 
environment that facilitates the starting 
up and growing of new revolutionary 
business for homegrown entrepreneurs 
and also to convince and attract foreigners 
to set up their businesses in Austria.

In Europe, London and Berlin are 
obviously the most noted cities for their 
startup community. However, other 
cities are also intensively working on the 
establishment of a proper environment 
for pioneering entrepreneurs. In Austria 
it is mainly in Vienna but also in the 
regional capitals of Graz, Linz and 
Innsbruck that new vivid ecosystems 
have been established over the past 
few years. And FinTech companies in 
particular get a lot of attention in the 
battle for attracting entrepreneurs.

What are the crucial factors for 
attracting FinTech entrepreneurs? 
The proper ecosystem consists of 
several key features, including:

1. Access to state of the art 
infrastructure at moderate prices;

2. An attractive working and living 
environment for talented professionals;

3. Access to funds (early phase 
investors, banks, public subsidies, 
crowd financing capabilities);

4. Availability of business know-how 
which accelerates growth, such as 
business angels or strategic investors;

5. Market potential;
6. No or low hurdles for cross border 

activity and service provisions; and
7. Empowering legal framework 

and regulatory flexibility.

In particular the last item of the above 
list is a challenge in particular for FinTech 
businesses. As some of them are 
entering unexplored territory, the current 
legal structure does not fit properly to 
their business models. This often leads 
to very unsatisfying results and at least 
to legal uncertainty with the sword of 
Damocles virtually hanging above the 
heads of entrepreneurs and founders.
In the following I would like to navigate 
you through the legal framework and the 
regulatory environment in Austria that is 
crucial for FinTech businesses, without 
making any claim to completeness.

Navigation through the 
legal environment
In general FinTech entrepreneurs are 
facing a challenging environment that is 
created by financial markets regulation 
which sets the buoys that FinTech 
businesses need to sail around in an 
optimised and efficient way in order to 
achieve the cost benefits in comparison to 
existing business models, such as banks. 
As Austria is a member of the European 
Union most of the relevant Austrian 
regulation is based on EU directives or 
governed directly by EU regulations.

The Austrian financial market architecture 
is currently in the process of being 
substantially restructured by the 
implementation of Directive 2014/65/
EU of the European Parliament on 

Markets in Financial Instruments 
(‘MiFID II’). Besides that, the Austrian 
Government has tried to find ways to 
cope with new business concepts such 
as crowd financing by providing such 
businesses with certain exemptions from 
common financial markets regulation.

Banking Act (Bankwesengesetz - ‘BWG’)
The BWG is the main statute in regard to 
banking business, licensing and banking 
supervision. In this Act the provisions of 
the Directive 2013/36/EU (‘CRD IV’) on 
access to the activity of credit institutions 
and the prudential supervision of credit 
institutions and investment firms have 
been implemented. Section 1 of BWG lists 
the full catalogue of banking activities 
such as lending business (Kreditgeschäft), 
deposit business (Einlagengeschäft), 
current account business (Girogeschäft), 
factoring business (Factoringgeschäft), 
guarantee business (Garantiegeschäft) 
and many others. The commencement 
of one or more of those listed activities 
requires a banking licence from the 
Austrian Financial Market Authority 
(Finanzmarktaufsichtsbehörde - ‘FMA’).

For many FinTech entrepreneurs, 
avoiding falling under the requirement 
of a banking licence is crucial for the 
viability of their business plan. Hence, 
their products need to be carefully 
designed to keep banking regulation 
at bay. However, more and more 
FinTech entrepreneurs are considering 
applying for a banking licence in 
order to boost their business.

Securities Supervision Act 
(Wertpapieraufsichtsgesetz - ‘WAG’)
The WAG 2007 implemented the 
Markets in Financial Instruments 
Directive 2004/39/EC (‘MiFID I’). With 

Through various public and private initiatives an ecosystem for FinTech businesses has over the 
past few years been established in Austria. Dr Roman Hager, Partner at WMWP Rechtsanwälte 
GmbH, explains the relevant legal framework that applies to FinTechs operating in Austria and how 
the regulatory environment has been developed to create a startup and FinTech ecosystem. 

AUSTRIA



14

AUSTRIA

the national implementation of MiFiD II 
the existing WAG 2007 will be replaced 
by the new WAG 2018, which will come 
into force on 3 January 2018. Pursuant 
to the WAG, the following services 
require a licence from the FMA:

1. investment advice in relation 
to financial instruments; 

2. portfolio management by way of 
managing portfolios in accordance 
with mandates given by clients on a 
discretionary client-by-client basis 
where such portfolios include one 
or more financial instruments; 

3. reception and transmission 
of orders in relation to one or 
more financial instruments; 

4. operating a multilateral trading 
facility (‘MTF’); and

5. operating an organised trading facility 
(‘OTF’); this service will be newly 
implemented by the WAG 2018.

Payment Services Act 
(Zahlungsdienstegesetz - ‘ZaDiG’)
This Act defines the conditions under 
which the persons may provide commercial 
payment services in Austria (payment 
service providers) and regulates the 
rights and obligations of payment service 
providers and payment service users 
in relation to payment services, which 
are provided to payment service users 
domiciled in Austria or payment service 
providers domiciled in Austria, as well as 
access to payment systems. The Act is the 
national implementation of the Payment 
Services Directive 2007/64/EC (‘PSD’).

Payment services comprise of 
the following activities: 

1. incoming and outgoing 
payment transactions;

2. payment transactions, such 
as direct debit transactions,  
payment card transactions and 
credit transfer transactions;

3. payment transactions including 
the granting of credit;

4. payment instrument transactions;
5. money remittance transactions; and
6. digital payment transactions.

In 2015 the EU adopted a revised 
Payment Services Directive (‘PSD2’) to 

improve the existing rules and 
take new digital payment services 
into account. PSD2 will become 
applicable on 13 January 2018.

PSD2 widens the scope of the PSD 
by covering new services and players 
as well as by extending the scope of 
existing services (payment instruments 
issued by payment service providers 
that do not manage the account of 
the payment service user), enabling 
their access to payment accounts. The 
regulation of account information services 
(‘AIS’) and payment initiation services 
(‘PIS’) will definitely have some impact on 
currently unregulated FinTech operations.

Capital Markets Act 
(Kapitalmarktgesetz - ‘KMG’)
The public offering of securities or 
investments is permissible within Austria 
only on the condition that a prospectus 
containing disclosure information 
on the issuer and the securities has 
been drawn up in conformity with the 
provisions of the KMG and published at 
least one day in advance of the offer.

The KMG also provides several exemptions 
from the prospectus requirement, such as 
for private placements which are offered 
to less than 150 non-qualified investors 
in each of the EEA Member States, or 
offers to exclusively qualified investors.

Beside transferable securities the 
KMG is also applicable to the issue of 
investments of property rights for which 
no securities are issued. These arise 
out of direct or indirect investments 
of capital of several investors for their 
collective account and collective risk, or 
for the collective account or risk together 
with the issuer if the administration of 
the capital invested is not overseen 
by the investor himself/herself. 

In particular because of the wide 
scope of this prospectus requirement, 
the KMG was a legal barrier for 
crowd financing in Austria. Austrian 
lawmakers reacted and provided 
certain exemptions from the prospectus 
requirement specifically with the goal of 
facilitating crowd financing in Austria.
The obligation to publish a prospectus 

may also exist for signal, social or 
mirror trading systems, such as 
in the case where participation in 
a trading programme occurs by 
means of an investment or a security 
that is being offered publicly.

Alternative Finance Act (Alternativ 
Finanzierungsgesetz - ‘AltFG’)
The AltFG in particular created a 
new exemption to the requirement 
to publish a prospectus: instead of 
a prospectus there are separate 
information requirements under the 
AltFG. Crowd investments may be 
issued under the AltFG, if they are 
alternative financial instruments (e.g. 
profit participation certificates, but also 
securities such as shares and bonds) 
of SMEs. A tiered system of thresholds, 
which is different for shares and bonds 
than for non-securitised instruments, 
determines whether a full prospectus, 
a simplified prospectus as per the 
regime set out in Article 26a of the 
Prospectus Regulation, or information 
in accordance with the AltFG and 
the Alternative Finance Information 
Regulation (Alternativfinanzierungs-
Informationsverordnung - 
‘AltF-InfoV’) is required.

In addition, the AltFG contains new 
obligations for platforms through which 
alternative financial instruments are 
traded (e.g. in particular crowd investing 
platforms). Such platforms require a 
business licence for providing commercial 
financial advice or a licence as an 
investment services provider pursuant 
to Article 4 para. 1 WAG 2007. Separate 
information and due diligence obligations, 
advertisement rules and rules for the 
prevention of money laundering apply to 
them. As previously mentioned, this Act 
is very important for FinTechs operating 
crowd financing platforms in Austria. 

Alternative Investment Fund Manager 
Act (Alternative Investmentfonds 
Manager-Gesetz - ‘AIFMG’)
The AIFMG came into force on 22 
July 2013 and implemented Directive 
2011/61/EU of the European Parliament 
and of the Council of 8 June 2011 on 
Alternative Investment Fund Managers 
(‘AIFMD’). The Act regulates alternative 
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investment fund managers (‘AIFMs’) 
and covers any legal person whose 
regular business is managing one or 
more alternative investment funds. 
The Austrian legislator used the 
opportunity granted by the AIFMD to 
establish a licence requirement only 
for large AIFMs, whereas small AIFMs 
require only a registration with the FMA.
FinTech entrepreneurs are well 
advised to keep an eye on the AIFMG 
whenever they take investment 
decisions on behalf of their clients.

Financial Markets Anti-Money 
Laundering Act (Finanzmarkt-
Geldwäschegesetz - ‘FM-GwG’)
This Act came into force on 1 January 
2017 and brought together all anti-
money laundering provisions, which 
were previously spread over several 
statutes. This Act created the basis 
for the applicability of video based 
identification procedures. The 
acceptance of video identification 
in Austria was highly appreciated by 
FinTech companies as it brought cost 
efficiencies that are crucial for the viability 
of most FinTech business models.

E-Money Act 2010 (E-Geldgesetz 
2010 - ‘EGeldG’)
The commercial issuance of electronic 
money in Austria requires an electronic 
money institution licence from the 
FMA. Electronic money describes 
all electronically stored, including 
magnetically stored, monetary value 
in the form of a claim on the electronic 
money issuer, issued on receipt of funds 
for the purpose of making payment 
transactions as defined in Article 3 no. 
5 of the ZaDiG and which is accepted 
by a natural or legal person other 
than the electronic money issuer. 

Relevant authorities
Financial Market Authority 
(Finanzmarktaufsichtsbehörde - ‘FMA’)
The FMA supervises banks, insurance 
undertakings, pension companies, 
corporate provision funds, investment 
firms and investment service providers, 
investment funds, financial conglomerates 
and exchange operating companies. It is 
responsible for the entire federal territory 
of Austria and is not bound by any 

instructions in the exercising of its duties.
The FMA has, on the basis of explicit 
delegation by statute, the right to 
issue regulations that set out certain 
minimum standards. The regulator also 
issues guidelines on interpretation 
and administrative practice, which 
are important sources for applying 
the relevant legal provisions. In the 
case of certain infringements, the 
FMA is the competent authority to 
impose administrative penalties, 
withdraw licences and undertake other 
supervisory measures. With the WAG 
2018 the FMA will gain the power to 
carry out product interventions.

The FMA therefore has multiple functions 
in context of the FinTech sector: on 
the one hand it supervises FinTechs 
holding the requisite licences as well as 
licensed entities with FinTech divisions, 
while also providing clarification about 
whether a licence is required and 
whether authorised business operations 
are potentially being conducted.

The FMA has established a FinTech point 
of contact, to which questions relating 
to licensing requirements, the obligation 
to publish a prospectus, compliance 
with anti-money laundering regulations, 
how FMA procedures are conducted 
or costs involved can be addressed.

Austrian Nationalbank (Oesterreichische 
Nationalbank - ‘OeNB’)
The OeNB is the Austrian central bank 
and monitors the stability of the financial 
market at a macro level. It is responsible 
for the supervision of payment systems 
and is also involved in the supervision 
of banks. The OeNB acts in close 
cooperation with the FMA, in particular 
in relation to banking supervision.

European authorities
The European authorities such as the 
European Banking Authority (‘EBA’) 
and European Securities and Markets 
Authority (‘ESMA’) are very important 
as they give guidance to the local 
authorities on which the FMA bases its 
administrative conduct and decisions.

Opinion 
In Austria the Government and 

authorities are investing a lot of effort 
into supporting the startup and FinTech 
ecosystem. It is well understood that 
Austria needs to adapt not only its 
social and corporate culture but also 
to find the right legal tools to facilitate 
the growth of a new industry.

The FinTech ecosystem is well established 
with wide public support, state of the 
art infrastructure, experienced business 
angels, sufficient funds including for the 
early phase, accelerators for all kinds 
of industries, corporates interested 
in cooperation with new innovative 
businesses and last but not least educated 
legal advisors. A factor that is very 
important is the change of attitude of the 
financial regulators in Austria from a strict 
authoritarian approach to a more open-
minded discussion based relationship.

Further, in regard to legislation the 
harmonisation of the regulation of 
particular FinTech issues will be key. 
The harmonisation will create the 
basis for a widening of the range 
of financial services that can be 
passported throughout the common 
market. The possibility of easy cross 
border service provision is crucial 
in particular for businesses that are 
established in relatively small markets.

Further it should be considered that 
FinTech companies have easier access 
to banking licences. On the one hand 
this would allow them to keep their 
business alive and growing, while on the 
other hand it will bring such businesses 
under the scrutiny of the regulatory 
authorities with the positive effects 
of enhanced consumer and market 
protection. Regulatory authorities should 
have a more welcoming approach 
towards applicants for banking licences. 
Further, the communication with and the 
reporting to the authorities must be lean 
and focused on the real issues and risks.

There is still an ongoing challenge lying 
ahead for all stakeholders involved 
- the FinTech entrepreneurs, the 
lawmakers, the regulators and the legal 
advisors - but mutual understanding 
is growing and the willingness 
towards cooperation is strong.

The FinTech ecosystem is well established with wide public support, state of the art 
infrastructure, experienced business angels, sufficient funds including for the early 
phase, accelerators for all kinds of industries, corporates interested in cooperation 
with new innovative businesses and last but not least educated legal advisors. 


